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M E M O R A N D U M[footnoteRef:1] [1:  This Memorandum contains original research and borrows extensively at times from the research and writings of many of our friends and allies.  We encourage our friends and allies to likewise borrow from this research memorandum.] 


TO:		Friends & Allies
FROM:	Phillip L. Jauregui
DATE:		February 10, 2010
RE:		Chen, Edward Milton: Nominee to U.S. Dist. Court for the N.D. California.
______________________________________________________________________________

I.  Summary Bullet Points[footnoteRef:2] [2:  For supporting citations, see the following pages of this Memorandum.	] 


* Served 16 years as a Staff Attorney & Member of the American Civil Liberties Union Foundation of Northern California, 1985-2001.

* In a speech following the singing of “America the Beautiful,” Chen described his “own feelings of ambivalence and cynicism when confronted with appeals to patriotism—sometimes I cannot help but feel that there are too much [sic] injustice and too many inequalities that prevent far too many Americans from enjoying the beauty extolled in that anthem.” 

* While a sitting U.S. Magistrate, Chen gave insight to his judicial philosophy when he said that he finds it “most rewarding … [c]ontributing to the development of the law via published opinion, especially if it comports with my view of justice.”

* Chen and the ACLU argued in litigation that it was unconstitutional for public libraries to protect children by establishing separate viewing areas where adults can access obscene internet pornography outside the passing view of children.

* Eleven days after September 11, 2001, Chen said in a speech that he “had a sickening feeling in [his] stomach about what might happen to race relations and religious tolerance on our own soil . . . . [O]ne has to wonder whether the seemingly irresistible forces of racism, nativism and scapegoating which has recurred so often in our history can be effectively restrained.”

* Chen demonstrated a lack of wisdom and judicial temperament when as a sitting U.S. Magistrate he made a public speech engaging in partisan and false attacks against Sarah Palin just days before the presidential election.

* Chen has repeatedly impugned the motives of those favoring “English Only” laws by characterizing them as “anti-immigrant” “xenophobic” “divisive” and afraid of the “browning of America.”

* Chen has endorsed certain hate crimes legislation designed to address not physical injuries, but rather “harassment severe enough to inflict psychic injury.”
II.  Employment Background

1. U.S. Magistrate Judge, U.S. District Court for the Northern District of California, 2001-present.
1. Staff Attorney, American Civil Liberties Union Foundation of No. California, 1985-2001.
1. Litigation Associate, Coblentz Patch Duffy & Bass, 1982-1985.
1. Law Clerk, Hon. James R. Browning, U.S. Court of Appeals for the Ninth Circuit, 1981- 1982.
1. Volunteer Attorney, Asian Law Caucus, Minami Lew & Tamaki LLP, 1980-1981.
1. Law Clerk, Hon. Charles B. Renfrew, U.S. District Court for the No. Dist. of California, 1979-1980.
1. Various Positions, entities associated with family business (Rose T.Y. Chen Holiday Lodge Motel, Rose T.Y. Chen Administrative Trust, Rose T.Y. Chen Charitable Foundation), Periodically, from 1975 to present.

III.  Educational Background

1. A.B., University of California, Berkeley, 1975
* Great Distinction in General Scholarship
* Phi Beta Kappa, 1973
1. J.D., University of California Boalt Hall School of Law, 1979
* Associate Editor, California Law Review, 1977
* Order of the Coif

IV.  Organizational Background

1. Member, American Civil Liberties Union, 1985-2001.
1. Member, Sierra Club, 1980-2001.
1. Member, Amnesty International, no dates.
1. Member, Federal Magistrate Judges Association, no dates.
* Member, International Committee.
* Member, Diversity Committee.
1. Member, American Bar Association, no dates.
1. Member, NAACP, 1980-2001.
1. Co-Chair, Californians Against Proposition 63, 1986.
1. Member, California State Bar Human Rights Committee, 1987-1989.
1. Member, Board of Directors, Asian American Bar Association of the Greater Bay Area, 1988-1990.
1. Board Member, Chinese Community Housing Corporation, 1992-2000.
1. Recipient, Minority Bar Coalition Unity Award, 1993.
1. Trailblazer Award, National Asian Pacific American Bar Association, 2001.
1. Recognition, Impact Fund, 2001.
1. Alumnus of the Year, California Law Review, 2002.
1. Recognition, U.S. Department of Justice, Asian Pacific American Heritage Month, 2003. 
1. Chair, Federal Courts Committee, California Commission on Access to Justice, 2004-present.
1. Recognition, U.S. Attorney’s Office, Asian Pacific American Heritage Month, 2005.
1. Chair, Ninth Circuit Pro Se Implementation Committee, 2005-present.
1. Judge of the Year, San Francisco Barristers Club, 2007.

V.  Confirmation Issues

a.	Chen’s Professional Experience is on the Extreme Political Left and is Far Outside of 	the Mainstream.

	Judge Chen spent the bulk of his career as an attorney – sixteen years – working for the ultra-liberal advocacy group, the ACLU.  Chen himself figured that he would never make it as a judge.  See Donna Domino, Card Carrying Member: A Former ACLU Counsel Figures He’d Never Make it to the Bench, but He was Wrong, S.F. Daily Journal, November 27, 2001.

b.	Chen Has Expressed Views Favoring the Judicial Usurpation of Legislative Power.

	While serving as a United States Magistrate Judge, Chen stated in a speech before the Berkeley School of Law chapter of the American Constitution Society (another ultra-liberal advocacy group), that he finds “most rewarding …. [c]ontributing to the development of the law via published opinion, especially if it comports with my view of justice.”  Chen’s statement is improper for two reasons.

	First, Chen is incorrect when he states that judges “contribute to the development of the law.”  A plain reading of the Constitution makes clear that the “development of the law” occurs exclusively within the legislative branches of government under Article I, or by amendment to the Constitution pursuant to Article V.  On the other hand, the role of the judiciary as articulated in Article III is to decide “cases” and “controversies” pursuant to legislative enactments.  If the American People believe that “the law” needs to “develop,” then the Constitution empowers the people and their elected representatives – and them alone – to “develop” the law by writing new laws or amending old ones.  To be sure, the Constitution gives no power to judges to “develop” the law, any more than the Constitution gives judges the authority to legislate from the bench.

	Second, Chen unabashedly expresses the sentiment that he finds it rewarding to legislate from the bench consistent with his own view of justice.  Chen’s comments reveal a cavalier disregard for the legitimate legislative “views of justice” of the persons who wrote and voted for the “laws” that Chen is supposed to uphold and apply when deciding winners and losers in legal disputes.  Chen makes a mockery of the virtue of “blind justice” when he speaks of legislating from the bench in favor of his own personal views.

c.	Chen’s Activism Would Re-Write the Constitution to Require that Public Libraries 	Provide Obscene Internet Pornography to Adults in Common Areas With Children.

	In 1988, Chen filed[footnoteRef:3] an ACLU brief opposing a mother’s claim that public libraries should protect children from obscene internet pornography.[footnoteRef:4]  In this particular case, a minor child was exposed to pornography at a public library and the mother of the child was forced to file a lawsuit to prevent such further exposure.  The mother sought to protect her child from exposure to obscene pornographic images at the public library and made very accommodating suggestions that the library might even continue to allow adults free access to pornography at public libraries, but should provide adequate protection for children.  The mother suggested that the library might: [3:  Chen claims that his name being on the brief is meaningless because it was common practice for all ACLU attorneys in his office to place their names on all briefs.]  [4:  Brief of Amici Curiae American Civil Liberties Union et al., Kathleen R. v. City of Livermore, Case No. V-015266-4 (Cal. Sup. Ct., July 10, 1998). ] 


“divide the computers in the library into ‘an adults’ section’ and a ‘children’s section.’  Computers in the adult’s section would have unrestricted Internet access.  Computers in the children’s section would have installed on them commercially recognized blocking software which would prevent minors from viewing obscene and harmful matter.”

	In response, the library argued that minors – even without parental consent – have the right to unrestricted exposure to pornography.  Specifically, the library argued that it:

"supports the idea that all members of the community [including children] have free and equal access to the entire range of library resources [including obscene pornography], regardless of content, approach, format or amount of detail. These rights extend to all users of the public library including minors [even when contrary to expressed parental non-consent]."

	The library’s outrageous position was supported by Chen and the ACLU who wrote a supporting amicus brief claiming the library’s position was protected as “free speech.”  Chen wrote: “[t]he relief plaintiff seeks would require librarians to assume the role of Internet censor – a role forbidden by the First Amendment ….”  Chen and the ACLU were not only factually incorrect, but Constitutionally incorrect.  The mother did not seek to restrict the alleged “speech” of the users of internet pornography but rather requested that accommodations be made to protect parents and their children from unnecessary exposure to obscenity.  Specifically, the mother requested, among other things, the protection of any child who is “in the vicinity of the computer and glances at it when obscene images are being displayed” by establishing separate areas of the library: safe areas for the protection of children, and adult areas where obscene material might be viewed by adults.[footnoteRef:5]  Chen’s argument that the Constitution prohibits such reasonable accommodations is hostile to both the text and spirit of the First Amendment. [5:  Complaint, para 25, Kathleen R. v. City of Livermore, Case No. V-015266-4 (Cal. Sup. Ct., May 28, 1998).] 


	Chen’s role in the Kathleen R. obscenity case highlights two problems: (1) Chen exhibits a willingness to use “Constitutional interpretation” to “develop the law” to arrive at results that there were never contemplated and were not supported by those that wrote and voted for the law at issue, e.g., the First Amendment; and (2) Chen exhibits a lack of common sense and common morality through his undue willingness to favor the interests of adult pornography viewers over the interests of children and parents to be free from exposure to such obscenity. 

d.	Chen’s Speech after the 9/11 Attacks Reveals a “Blame American First” Attitude.

	Speaking only eleven days after the 9/11 terrorist attacks, then Judge Chen explained that he “had a sickening feeling in [his] stomach about what might happen to race relations and religious tolerance on our own soil . . . . [O]ne has to wonder whether the seemingly irresistible forces of racism, nativism and scapegoating which has recurred so often in our history can be effectively restrained.”  Similarly, in remarks at Stanford Law School on November 14, 2001, Judge Chen compared the internment of Japanese Americans in World War II and post-9/11 alleged curtailments of civil liberties.

	Eleven days after 9/11 most Americans were looking to their government to find the terrorists and to defend America against any further attacks.  Most Americans were not – as was Chen – pointing the finger at their fellow Americans and accusing them of having a serial history of “racism, nativism, and scapegoating.”

e.	Chen Describes Himself as Cynical and Ambivalent Toward American Patriotism.

	On May 20, 2005, in his speech at the Hastings Public Interest Graduation, Judge Chen commented on the fact that the congregation sang “America the Beautiful,” and described his “own feelings of ambivalence and cynicism when confronted with appeals to patriotism – sometimes I cannot help but feel that there are too much [sic] injustice and too many inequalities that prevent far too many Americans from enjoying the beauty extolled in that anthem.” 

f.	Chen has a Mis-Placed Interest in “Racism” During National Tragedies Rather than an Appropriate Compassion for the True Victims, and a Desire to the Bring the Perpetrators to Justice.

	In addition to the above instance after 9/11, Chen has a pattern of finding “racism” in the face of national tragedies.  In his 2005 remarks before the Diversity Celebration at the California State Bar Convention, Chen suggested that the slow response to Hurricane Katrina was due to racism.  He asked:  “Would the response have been different had the majority of victims been white and middle class rather than poor and black?  Would the response have been quicker had it been Kennebunkport instead of New Orleans?”

Similarly, in 2007, Judge Chen spoke before the Asian Pacific Americans in Higher Education Conference, and discussed the Virginia Tech mass shooting in the context of hate crimes:  “On hearing of the horrific tragedy at Virginia Tech and learning that the shooter was Asian[,] among the many emotions [I] felt was the sinking fear that any of us could soon be . . . subject of a racial backlash, victimized by a hate crime[.]”

	In a November 11, 2001 speech before the National Asian Pacific American Law Student Association, Judge Chen connected the “stereotype of APAs [Asian Pacific Americans] as the perpetual untrustworthy foreigner” to the “discriminatory attitudes and policies that surfaced during the campaign finance controversy in the late 1990s.”  He argued that the “controversy focused exclusively and incessantly on APAs.  John Huang, Charlie Trie.”  He stated that arguments that China “illegally funnel[ed] hundreds of thousands of dollars to influence American politicians” were “never proven” but criticized the fact that those claims were “made by Senator [Fred] Thompson and widely circulated in the press.”  Chen’s speech was not only judicially inappropriate, but was also factually inaccurate given that Mr. Huang had previously pled guilty on August 12, 1999 to a felony violation of Federal campaign finance laws, and Mr. Trie had previously pled guilty on May 21, 1999 to a felony and misdemeanor count of violating Federal campaign finance laws.

g.	As a Sitting U.S. Magistrate Judge, Chen’s Partisan Political Public Speech is Entirely 	Inappropriate 

	In an October 30, 2008 speech that Judge Chen gave during the closing days of the Presidential election he said that since he was the only Asian American judge in the Northern District of California it was easy to organize the Asian Pacific American Federal Judges Association of the Northern District of California.  He then – as a sitting Magistrate Judge – make a false remark at the expense of Republican Vice Presidential nominee Sarah Palin, stating that he had “enough executive experience to run for Vice President.  Kind of like being the president of the Wasilla PTA, except I have real responsibilities.”

	Chen’s remarks were entirely inappropriate for several reasons.  First, federal judges should not engage in partisan political attacks, and certainly should not do so in the highly charged closing days of a Presidential political campaign.  Second, Chen’s remarks were false.  Surely, Chen was aware that “Governor” Palin possessed executive experience in addition to having served as the President of the Wasilla PTA, including serving as Governor of Alaska, and having formerly served in a number of other elected and appointed positions in government.  Judges are not expected to be devoid of private political opinions, but judges are expected to exercise wisdom, temperance, and judicial restraint so as to not publicly make false and partisan speeches about political candidates.

h.	Chen Spoke to the Ultra-Liberal National Lawyers Guild.

	In 1999, Chen spoke at the National Lawyers Guild’s annual conference.  In addition, he has spoken at the “Alternative Law Day,” an annual program that appears to be organized by the NLG.  The NLG is a very controversial left wing bar association that is most infamous for its San Francisco Chapter’s support of Lynne Stewart, who was convicted of providing material support to terrorists through an attorney-client relationship.  In addition, the national organization voted in 2007 to impeach the President and Vice President.

i.	Judge Chen Has Repeatedly Impugned The Motives of Those Who Favor “English Only” Laws by Characterizing them as “Anti-Immigrant” “Xenophobic” “Divisive” and Afraid of the “Browning of America.”

Judge Chen’s record and submissions to the Senate Judiciary Committee reveal that a substantial portion of his work with the ACLU focused on alleged race and language discrimination.

In 1986, Chen co-chaired Californians United against Proposition 63 (the state English-Only initiative).

In 1987, according to East Wind magazine, Judge Chen co-authored an article that claimed that those associated with the English-Only movement are “anti-immigrant and xenophobic in character.”

In 1989, Chen wrote a letter to the editor to the New York Times again attacking the motives of those associated with the English-Only movement and arguing that such laws are “based on false, xenophobic assumptions.”  

In 1993, Chen represented plaintiffs who challenged a private employer’s English-only rule.  Chen and his Plaintiffs ultimately lost before the liberal Ninth Circuit who held that Chen and the Plaintiffs failed to show that the English-only rule had a discriminatory impact.[footnoteRef:6] [6:  Garcia v. Spun Steak Co., 998 F.2d 1480 (9th Cir. 1993)] 


In 1995, Chen testified before both the Senate and House of Representatives in opposition to legislation to would make English the official language and argued that such that such legislation violated the First Amendment and was “unnecessary, patronizing, and divisive.”

In 1996, a HISPANIC magazine article reports that Chen impugned the motives of his political opponents and said that Official English supporters play on the fears that many non-Hispanic white U.S. citizens have of the “browning of America.”[footnoteRef:7] [7:  Joseph Torres, “The Language Crusade,” HISPANIC (June 1996), available at http://faculty.ed.umuc.edu/~jmatthew/articles/crusade.html.] 


In 1998, as an ACLU Attorney, Judge Chen filed a lawsuit seeking to invalidate California’s Proposition 227 (passed by California voters), which required that California English learners be taught English.[footnoteRef:8] [8:  Valeria v. Davis, 307 F.3d 1036 (9th Cir. 2002).  (District Court denied Chen’s request for an injunction, and the Ninth Circuit affirmed.)] 


In 2000, Chen served as co-counsel in another case that sought to strike down the Alabama Department of Public Safety’s plan to administer the driver’s license examination in English only since, among other things, traffic signs are written in english.[footnoteRef:9] [9:  Alexander v. Sandoval, 532 U.S. 275 (2001).] 


j.	Chen’s Involvement in Other Policy Issues of Note.

1.  Hate Crimes Advocacy.  Chen wrote in 1990 in the Hastings Communications and Entertainment Law Journal and supported certain hate crimes legislation that was designed to address not physical injury, but rather “racial harassment severe enough to inflict psychic injury.”  In addition, he and the ACLU filed an amicus brief in California state court supporting the constitutionality of a particular hate crimes statute.[footnoteRef:10] [10:  In re M.S., 10 Cal. 4th 698 (Cal. 1995).] 


2.  Opposition to Private Drug Testing.  In a 1990 article in the George Mason University Law Review, Judge Chen argued that private sector employers could not use drug testing without some form of individualized suspicion.  Chen claimed that an alleged “common law right to privacy provides protection to private sector workers and prohibits mass drug testing in much the same way that the fourth amendment limits government searches of its employees[.]”  In another drug test case, Chen argued that the NCAA’s drug testing program violated the privacy rights of student athletes under the California Constitution.[footnoteRef:11] [11:  Hill v. National Collegiate Athletic Assn., 7 Cal. 4th 1 (Cal. 1994) and see Wilkinson v. Times Mirror Corp., 215 Cal. App. 3d 1034 (Cal. App. 1st Dist. 1989). ] 


3.  Affirmative Action.  While an ACLU lawyer, Judge Chen also filed a lawsuit seeking to invalidate anti-affirmative action initiatives and protect affirmative action programs.  In 1996, he took part in the ACLU’s unsuccessful challenge to California’s Proposition 209 (a voter initiative that passed with 54 percent approval) which outlawed preferential treatment of individuals on the basis of race, gender or ethnicity in state hiring, contracting and education.[footnoteRef:12]  Judge Chen also filed on behalf of the ACLU an amicus brief with the Supreme Court in Richmond v. J.A. Croson Co., 488 U.S. 469 (1989).  The brief unsuccessfully defended Richmond’s Minority Business Utilization Plan, an affirmative action program. [12:  Coalition for Economic Equity v. Wilson, 122 F.3d 692 (9th Cir. Cal. 1997). ] 


4.  Opposition to Anti-Gang Injunction.  Judge Chen and the ACLU sued unsuccessfully to invalidate injunctions that prohibited gang members from engaging in a wide range of activities within a particular neighborhood, including appearing with other gang members.[footnoteRef:13] [13:  See, e.g., People ex rel. Gallo v. Acuna, 14 Cal. 4th 1090 (Cal. 1997).] 
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