Leaders Opposing the Senate Confirmation of
Edward Milton Chen to the United States District Court

March 9, 2010

The Honorable [NAME]
United States Senate
Washington, DC 20510

	Re: Opposition to Edward Milton Chen

Dear Senator [LAST NAME]:

	On the question of the confirmation of Edward Milton Chen to the United States District Court, for the Northern District of California, we respectfully ask that you vote “nay” for the following reasons: (1) Chen’s judicial philosophy of legislating from the bench is contrary to the Article III power of the judiciary and would usurp Congresses’ Article I legislative power, and (2) Chen’s frequent public appearances and media statements (including those since he began serving as a sitting U.S. Magistrate Judge) demonstrate a lack of judicial temperament, wisdom and restraint that leave him ill equipped to serve the role of an impartial judge.

1.	Chen’s Judicial Philosophy of Legislating From the Bench Favors Judicial Usurpation of Legislative Power

	Chen’s philosophy of activism is evident through the litigation he performed for sixteen years as an ACLU litigator.  Perhaps the most offensive example involved unnecessary exposure of children to internet pornography at public libraries contrary to parental consent.  In 1988, Chen filed[endnoteRef:1] an ACLU brief opposing a mother’s claim that public libraries should protect children from obscene internet pornography.[endnoteRef:2]  In this particular case, a minor child was exposed to pornography at a public library and the mother of the child was forced to file a lawsuit to prevent such further exposure.  The mother sought to protect her child from exposure to obscene pornographic images at the public library and made very accommodating suggestions that the library might even continue to allow adults free access to pornography at public libraries, but should provide adequate protection for children by dividing “the computers in the library into ‘an adults’ section’ and a ‘children’s section.’”  In response, the library argued that minors – even without parental consent – have the right to unrestricted exposure to pornography.  Specifically, the library argued that it: [1:  Chen claims that his name being on the brief is meaningless because it was common practice for all ACLU attorneys in his office to place their names on all briefs.]  [2:  Brief of Amici Curiae American Civil Liberties Union et al., Kathleen R. v. City of Livermore, Case No. V-015266-4 (Cal. Sup. Ct., July 10, 1998).
See also, http://www.techlawjournal.com/courts/kathleenr/80710aclubr.htm.] 


"supports the idea that all members of the community [including children] have free and equal access to the entire range of library resources [including obscene pornography], regardless of content, approach, format or amount of detail. These rights extend to all users of the public library including minors [even when contrary to expressed parental non-consent]."

	The library’s outrageous position was supported by Chen and the ACLU who wrote a supporting amicus brief claiming the library’s position was protected as “free speech.”  Chen wrote: “[t]he relief plaintiff seeks would require librarians to assume the role of Internet censor – a role forbidden by the First Amendment ….”[endnoteRef:3]  Chen and the ACLU were not only factually incorrect, but Constitutionally incorrect.  The mother did not seek to restrict the alleged “speech” of the users of internet pornography but rather requested that accommodations be made to protect parents and their children from unnecessary exposure to obscenity.  Specifically, the mother requested, among other things, the protection of any child who is “in the vicinity of the computer and glances at it when obscene images are being displayed” by establishing separate areas of the library: safe areas for the protection of children, and adult areas where obscene material might be viewed by adults.[endnoteRef:4]  Chen’s argument that the Constitution prohibits such reasonable accommodations is hostile to both the text and spirit of the First Amendment. [3:  Id.]  [4:  Complaint, para 25, Kathleen R. v. City of Livermore, Case No. V-015266-4 (Cal. Sup. Ct., May 28, 1998).] 


	Chen’s role in the Kathleen R. obscenity case highlights two problems: (1) Chen exhibits a willingness to use Constitutional “interpretation” to “develop the law” to arrive at results that were never contemplated nor intended by those that wrote and voted for the law at issue, e.g., the First Amendment; and (2) Chen exhibits an undue willingness to favor the interests of adult pornography viewers over the interests of children and parents to be free from exposure to such obscenity.

	Chen’s philosophy that lawsuits and the judiciary should be used to develop policy is seen in his own expressed opinions on the subject.  While serving as a United States Magistrate Judge, he stated in a speech before the Berkeley School of Law chapter of the American Constitution Society that he finds “most rewarding …. [c]ontributing to the development of the law via published opinion, especially if it comports with my view of justice.”

	Chen is incorrect when he states that judges “contribute to the development of the law.”  A plain reading of the Constitution makes clear that the “development” of federal law occurs exclusively within the legislative branch of government pursuant to Article I, or by amendment to the Constitution pursuant to Article V.  The role of the judiciary, according to the Constitution as articulated in Article III, is not to “develop law” but to decide “cases” and “controversies” pursuant to legislative enactments.  If the American People believe that “the law” needs to “develop,” then the Constitution empowers the people and their elected representatives – and them alone – to “develop” the law by writing new laws or amending old ones.  To be sure, the Constitution gives no power to judges to “develop” the law, any more than the Constitution gives judges the authority to legislate from the bench.

2.	Chen’s Frequent Public Appearances and Media Statements (Including Those Since he Began Serving as a Sitting U.S. Magistrate Judge) Demonstrate a Lack of Judicial Temperament, Wisdom and Restraint that Leave Him Ill Equipped to Serve the Role of an Impartial Judge.

	Judge Chen spent the bulk of his career as an attorney – sixteen years – working for the ultra-liberal advocacy group, the ACLU.  Chen himself figured that he would never make it as a judge.[endnoteRef:5]  Chen has since assumed the “office” of a judge, but Chen has not properly confined himself to the limited “role” of a judge. [5:  See Donna Domino, Card Carrying Member: A Former ACLU Counsel Figures He’d Never Make it to the Bench, but He was Wrong, S.F. Daily Journal, November 27, 2001.] 


a.	Chen’s Speech After the 9/11 Attacks.

	Speaking only eleven days after the 9/11 terrorist attacks, then Judge Chen explained that he “had a sickening feeling in [his] stomach about what might happen to race relations and religious tolerance on our own soil . . . . [O]ne has to wonder whether the seemingly irresistible forces of racism, nativism and scapegoating which has recurred so often in our history can be effectively restrained.”

b.	Chen Describes Himself as Cynical and Ambivalent Toward Appeals to Patriotism.

	On May 20, 2005, in his speech at the Hastings Public Interest Graduation, Judge Chen commented on the fact that the congregation sang “America the Beautiful,” and described his “own feelings of ambivalence and cynicism when confronted with appeals to patriotism – sometimes I cannot help but feel that there are too much [sic] injustice and too many inequalities that prevent far too many Americans from enjoying the beauty extolled in that anthem.” 

c.	As a Sitting U.S. Magistrate Judge, Chen’s Partisan Political Public Comments are Inappropriate 

	In an October 30, 2008 speech that Judge Chen gave during the closing days of the Presidential election he said that since he was the only Asian American judge in the Northern District of California, it was easy to organize the Asian Pacific American Federal Judges Association of the Northern District of California.  He then – as a sitting Magistrate Judge – made a false remark at the expense of Republican Vice Presidential nominee Sarah Palin, stating that he had “enough executive experience to run for Vice President.  Kind of like being the president of the Wasilla PTA, except I have real responsibilities.”

	Chen’s remarks were entirely inappropriate for several reasons.  First, federal judges should not engage in partisan political attacks, and certainly should not do so in the highly charged closing days of a Presidential election campaign.  Second, Chen’s remarks were false.  Surely, Chen was aware that Governor Palin possessed executive experience in addition to having served as the President of the Wasilla PTA, including serving as Governor of Alaska, and having formerly served in a number of other elected and appointed positions in government.  Judges are not expected to be devoid of private political opinions, but judges are expected to exercise wisdom, temperance, and judicial restraint so as to not make false and partisan public comments about political candidates in the midst of elections.

Conclusion

	Judge Chen has proven through his statements and his record that he does not deserve a promotion.  His judicial philosophy is one of legislating from the bench, is contrary to the Article III power of the judiciary and would usurp Congresses’ Article I legislative power.  Moreover, Chen’s frequent public appearances and media statements (including those since he began serving as a sitting U.S. Magistrate Judge) demonstrate a lack of judicial temperament, wisdom and restraint that leave him ill equipped to serve the role of an impartial judge.  Accordingly, we respectfully ask that you vote “nay” on the question of the confirmation of Edward Milton Chen to the United States District Court, for the Northern District of California.
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